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Bulgaria

Lazar Tomov and Sylvia Steeva
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Laws and Institutions

1 Multilateral conventions

Is your country a contracting state to the New York Convention on
the Recognition and Enforcement of Foreign Arbitral Awards? Since
when has the Convention been in force? Were any declarations or
notifications made under articles |, X and XI of the Convention? What
other multilateral conventions relating to international commercial
and investment arbitration is your country a party to?

Bulgaria has been a party to the New York Convention since 8
January 1962. Bulgaria has made a reciprocity declaration under
article 1.

Bulgaria is also a party to the European Convention on Inter-
national Commercial Arbitration and the Convention for the Set-
tlement of Investment Disputes between States and Nationals of
other States.

2 Bilateral treaties

Do bilateral investment treaties exist with other countries?

Bulgaria has signed bilateral investment treaties with 67 countries,
but eight of these treaties have not entered into force.

3 Domestic arbitration law

What are the primary domestic sources of law relating to domestic
and foreign arbitral proceedings, and recognition and enforcement of
awards?

International arbitration in Bulgaria is governed by the Interna-
tional Commercial Arbitration Act (ICAA). Its English text can be
found at www.bcci.bg/arbitration/index.html.

Arbitration is international if it has its seat in Bulgaria and at
least one of the parties to it is foreign, or both parties are Bulgarian
but one of them has foreign majority ownership. A party is foreign
if it has its seat or residence outside Bulgaria. (article 1 ICAA).

Despite its misleading title, the ICAA also applies to domestic
arbitration, except that in it the arbitrators, the language of the
proceedings and the law governing the arbitration agreement and
the merits must be Bulgarian.

The recognition and enforcement of foreign arbitration awards
is governed by articles 118 to 122 of the Code of Private Interna-
tional Law, or by the international conventions to which Bulgaria
is a party (article 51(2) and (3) ICAA).

www.gettingthedealthrough.com

4 Domestic arbitration and UNCITRAL

Is your domestic arbitration law based on the UNCITRAL Model Law?
What are the major differences between your domestic arbitration
law and the UNCITRAL Model Law?

Bulgarian arbitration law is based on the 1985 UNCITRAL Model
Law with minor differences in regard to the definition of interna-
tional arbitration (see question 3) and appeals against an arbitral
tribunal’s preliminary decision on jurisdiction (see question 20).

5 Mandatory provisions

What are the mandatory domestic arbitration law provisions on
procedure from which parties may not deviate?

The only mandatory provisions are that the parties shall be treated
equally, that each party shall be given a full opportunity to present
its case, and that a party has a right to request that Sofia City
Court rule on its challenge of an arbitrator (article 22 ICAA).

It is not clear whether a party could agree to waive or modify
its right to seek annulment and resist recognition on the grounds
envisaged in the ICAA. Such clauses are met in practice, but so far
have not come under the scrutiny of courts.

6 Substantive law

Is there any rule in your domestic arbitration law that provides the
arbitral tribunal with guidance as to which substantive law to apply to
the merits of the dispute?

In international arbitration, the arbitral tribunal shall decide the
merits of the dispute in accordance with the law chosen by the
parties. Unless otherwise agreed by them, any designation of the
law of a given state shall be considered as referring to the substan-
tive law of that state and not to its conflict of laws rules (article
38(1) ICAA, rule 36(1) of the BCClI Arbitration Rules). Failing
any designation by the parties, the tribunal shall apply the law
determined by the conflict of laws rules it deems applicable. In any
event, the tribunal shall apply the provisions of the contract and
trade usage (article 38(3) ICAA, rule 36(3) of the BCCI Arbitration
Rules). There is no requirement that the law chosen by the parties
must have a connection with the parties or the contract in dis-
pute. The ICAA and the BCCI Arbitration Rules use the Bulgarian
term zakon, which means any normative act of a sovereign state.
Therefore, the parties could choose non-national rules of law, like
UNIDROIT, only to the extent they replace dispositive rules and
arbitrators could apply such non-national rules only to the extent
they consider them a part of the trade usage. Following the acces-
sion of Bulgaria to the EU, the rules of the Rome Convention
are considered by Bulgarian arbitrators as the common European
understanding of conflicts of law methodology. This means that
the applicable law will be the law most closely connected with the
subject in dispute.
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7 Arbitral institutions

What are the most prominent arbitral institutions in your country?

The most prominent arbitration institution is:

Arbitration Court with the Bulgarian Chamber of Commerce
and Industry (BCCI)

9 Iskar Street

Floor 2

Sofia 1058

Bulgaria

acourt@bcci.bg

www.bcci.bg/arbitration/index.html

The Arbitration Rules of the Arbitration Court with the BCCI
(the BCCI Arbitration Rules) follow the provisions of the Bulgar-
ian arbitration law. The arbitration court has a list of arbitrators
for domestic arbitrations and a list of arbitrators for international
arbitrations. The latter is not binding, but recommended. In inter-
national arbitration, the parties may freely choose the language of
the proceedings.

The arbitrators’ fees are calculated in accordance with a sched-
ule based on the amount in dispute.

Arbitration agreement

8  Arbitrability

Are there any types of disputes that are not arbitrable?

Any private law disputes involving economic interest and relating
to rights that the parties are free to dispose of are arbitrable, except
disputes concerning property rights and possession of real estate,
alimony and child support, and individual employment relation-
ships (article 19 of the Civil Procedure Code). Under this defini-
tion, disputes regarding intellectual property rights, competition
law and securities transactions are considered arbitrable. There is
no case law relating to actions to set aside resolutions of corporate
bodies. Although they seem arbitrable under the criteria of article
19 of the Civil Procedure Code, under most established treatises
they are not arbitrable. Also arbitrable are private law disputes
where one of the parties is the state, or a state organ.

9 Requirements

What formal and other requirements exist for an arbitration
agreement?

Enforceable arbitration agreements must be in writing (article 7(2)
ICAA, rule 2(2) of the BCCI Arbitration Rules). This requirement
is complied with when the agreement is contained in a document
signed by both parties, in an exchange of letters, faxes, telegrams,
or other means of telecommunication, or in general terms and
conditions to which the parties have referred. Modern forms of
electronic communication are recognised. Any non-compliance
with the formal requirements is resolved if, during the arbitral
proceedings, the party that could raise an objection in regard to
formal validity of the arbitration agreement does not do so.

10 Enforceability

In what circumstances is an arbitration agreement no longer
enforceable?

An arbitration agreement is no longer enforceable if it is termi-
nated by mutual agreement of the parties, or due to lapse of time,
a condition subsequent, or a waiver of the right to object in court
proceedings that the dispute must be decided by arbitration. It is
not enforceable if it is void or avoidable according to the law that
governs it. The doctrine of separability is recognised (article 19(2)
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ICAA, rule 26(2) of the BCCI Arbitration Rules). Accordingly,
avoidance, rescission or termination of the underlying contract has
no influence on the arbitration agreement. Insolvency, death and
legal incapacity of a party subsequent to the signing of the arbitra-
tion agreement does not affect its enforceability.

11 Third parties - bound by arbitration agreement

In which instances can third parties or non-signatories be bound by
an arbitration agreement?

Generally, an arbitration agreement is binding only on the parties
to it. Successors in the case of full succession and receivers in bank-
ruptcy are bound by the agreements entered into by the deceased or
the bankrupt debtor. A principal is bound by an arbitration agree-
ment entered into by its agent, provided that the latter acts within
the scope of its authority. Whether the authority includes the right
to agree to arbitration is a matter of interpretation. For avoidance
of doubt, the issue should be resolved expressly. An agent is not
bound by the arbitration clause contained in the contract between
its principal and a third party. Guarantors are not bound by the
arbitration agreement contained in the contract between the credi-
tor and the debtor whose debt the guarantor guarantees. In the
case of assignment, the case law is somewhat contradictory, but
many decisions accept that the arbitration clause is transferred and
binds the assignee and the debtor.

12 Third parties - participation

Does your domestic arbitration law make any provisions with respect
to third-party participation in arbitration, such as joinder or third-party
notice?

The ICAA does not contain any provisions in regard to third-
party participation. Pursuant to Rule 33 of the BCCI Arbitration
Rules, a third party may intervene in or be joined to arbitration
proceedings only on the basis of the written consent of all parties
concerned. The consent may be expressed beforehand, in the arbi-
tration clause, or it may be reached before the arbitral tribunal.
The request to join a party must be filed within the deadline for
reply to the statement of claim.

13 Groups of companies

Do courts and arbitral tribunals in your jurisdiction extend an
arbitration agreement to non-signatory parent or subsidiary
companies of a signatory company, provided that the non-signatory
was somehow involved in the conclusion, performance or termination
of the contract in dispute, under the ‘group of companies’ doctrine?

The ‘group of companies’ doctrine is not recognised by Bulgarian
law.

14 Multiparty arbitration agreements

What are the requirements for a valid multiparty arbitration
agreement?

The ICAA is silent on multiparty arbitration agreements. However,
the BCCI Arbitration Rules acknowledge them. Pursuant to the
equal treatment principle, all parties on each side have to appoint
an arbitrator by general consent. If they fail to do so, the chair-
person of the Arbitration Court will make the appointment (rule
14(5) of the BCCI Arbitration Rules).

Getting the Deal Through - Arbitration 2011
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Constitution of arbitral tribunal

15 Appointment of arbitrators - restrictions

Are there any restrictions as to who may act as an arbitrator?

The ICCA has no restrictions in regard to international arbitra-
tions. In domestic arbitration, only Bulgarian citizens may act
as arbitrators and according to the BCCl Arbitration Rules they
must be selected from a list (rule 14(2) and (4)). Judges may act as
arbitrators with the permission of the chairperson of the relevant
court.

16 Appointment of arbitrators - default mechanism

Failing prior agreement of the parties, what is the default mechanism
for the appointment of arbitrators?

Failing prior agreement of the parties as to the number of the
arbitrators, the dispute is to be decided by three arbitrators, one
arbitrator being appointed by each party and the third one being
appointed by the other two arbitrators (article 12(1) ICAA and rule
14(1) of the BCCI Arbitration Rules). If the parties fail to agree on
a sole arbitrator, or a party fails to make its appointment, or the
arbitrators fail to appoint a presiding arbitrator, the appointing
authority is the chairperson of the BCCl under the ICCA and the
chairperson of the Arbitration Court under the BCCI Arbitration
Rules (article 12(1) ICAA, rules 14 and 15 of the BCCl Arbitra-
tion Rules).

17 Challenge and replacement of arbitrators

On what grounds and how can an arbitrator be challenged and
replaced?

An arbitrator may be challenged if circumstances exist that give
rise to reasonable doubts as to his or her impartiality or independ-
ence, or if the arbitrator does not have the qualifications agreed by
the parties (article 14(1) ICAA). An arbitrator can be challenged
by the party that appointed him or her only if that party became
aware of the ground for the challenge after the appointment.

The parties may agree on the procedure for challenges. Failing
such agreement, a party may challenge an arbitrator by a written
reasoned statement of challenge within 14 days of becoming aware
of the constitution of the arbitral tribunal or of the grounds for
the challenge (article 15 ICAA). The arbitral tribunal decides on
the challenge, unless the arbitrator withdraws, or the other party
agrees with the challenge. If such challenge is not successful, the
challenging party may, within seven days of receiving a notice of
the decision, request Sofia City Court to rule on the challenge.

If an arbitrator becomes unable to perform his or her duties,
or fails to act without undue delay, the arbitrator’s mandate is
terminated (article 17 ICAA). In such a case, the arbitrator may
resign, or the parties may agree to replace him or her. Failing such
a resignation or agreement, either party may request Sofia City
Court to terminate the mandate of the arbitrator.

If an arbitrator is successfully challenged, resigns, or is
removed, he or she will be replaced pursuant to the procedure of
the original appointment (article 18 ICAA).

18 Relationship between parties and arbitrators

What is the relationship between parties and arbitrators?

Although the ICAA is silent on the legal nature of this relation-
ship, it is accepted that a service contract exists between each party
and each arbitrator. Despite the contract, the arbitrators are inde-
pendent of the parties in their judgement and should not accept
any guidance or directions from them. The arbitrators are bound
to act with the skill and diligence of a good arbitrator, and in a

www.gettingthedealthrough.com

timely manner. In ad hoc arbitration, the remuneration of arbitra-
tors is set in their contracts, and in institutional arbitration, in the
schedule of fees.

General rules on contractual liability apply to arbitrators.
However, according to some authors, there is an implied term
that arbitrators are liable only for gross negligence or intentional
wrongs.

Jurisdiction

19 Court proceedings despite arbitration agreement

What is the procedure for disputes over jurisdiction if court
proceedings are initiated despite an existing arbitration agreement,
and what time limits exist for jurisdictional objections?

A court before which a claim is brought in relation to a dispute
subject to an arbitration agreement shall dismiss the claim as
inadmissible, if the respondent raises such an objection within the
time limit for filling its response to the statement of claim. If the
respondent fails to do so, its right is deemed waived. However,
if after the objection the court finds that the arbitration agree-
ment is null and void, no longer enforceable, or incapable of being
performed, the case shall not be dismissed (article 8(1) ICAA).
The existing case law is not sufficiently clear to allow a definitive
answer as to whether the court will subject the arbitration agree-
ment to full examination or will apply a prima facie test under the
negative effect of the Kompetenz-Kompetenz principle. For the
time being it is safer to presume the former approach.

20 Jurisdiction of arbitral tribunal

What is the procedure for disputes over jurisdiction of the arbitral
tribunal once arbitral proceedings have been initiated and what time
limits exist for jurisdictional objections?

Arbitral tribunals have the power to decide on their competence. A
jurisdictional objection could be raised at the latest by the answer
to the statement of claim or, exceptionally, later, if the delay is
excusable (articles 19(1) and 20 ICAA and rule 26 of the BCCI
Arbitration Rules). An arbitral tribunal rules on its jurisdiction in a
preliminary decision or in a final award. The preliminary decision
on jurisdiction is not subject to appeal.

Arbitration tribunals may start proceedings, continue them,
and render an award, even if the same dispute is pending before a
domestic or a foreign court (article 8(2) ICAA).

Arbitral proceedings

21 Place and language of arbitration

Failing prior agreement of the parties, what is the default mechanism
for the place of arbitration and the language of the arbitral
proceedings?

Failing prior agreement of the parties, both the language and the
place of arbitration shall be determined by the arbitral tribunal.
In determining the place of arbitration, the tribunal must take into
account the circumstances of the case and the convenience of the
parties (article 25 and 26 ICAA).

22 Commencement of arbitration

How are arbitral proceedings initiated?

The ICAA provides that arbitration proceedings are initiated by
a notice of arbitration without specifying any particular require-
ments for it (article 23 ICAA). However, it is accepted that the
notice should state an intention to start arbitration, the facts on
which the claim is based, the relief sought and a nomination of
an arbitrator.
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Arbitration proceedings under the BCCI Arbitration Rules are
initiated by a statement of claim. The statement of claim should
state the names and addresses of parties, the amount in dispute, the
facts on which the claim is based, the relief sought and a nomina-
tion of an arbitrator. It shall be signed, accompanied by a copy of
the arbitration agreement, written evidence supporting the claim,
certificates of good standing of the parties and a receipt for pay-
ment of the administrative fees and charges. It shall be submitted
in a number of copies sufficient for each respondent and for the
tribunal (rules 4 and 5 of the BCCI Arbitration Rules).

23 Hearing

Is a hearing required and what rules apply?

If the parties agree, the arbitral tribunal may render an award
without a hearing. However, despite such an agreement, the arbi-
tral tribunal may schedule a hearing if it finds it necessary for the
proper adjudication of the dispute (article 30 ICAA, rule 24(3) of
the BCCI Arbitration Rules). The tribunal may organise the hear-
ing as it finds it appropriate, provided that due process and equal
treatment of the parties are observed.

24 Evidence

By what rules is the arbitral tribunal bound in establishing the facts
of the case? What types of evidence are admitted and how is the
taking of evidence conducted?

In the absence of party agreement, the arbitral tribunal applies
the procedural rules it finds appropriate (article 24 ICAA, rules
3(2) and (3) of the BCCI Arbitration Rules). Pursuant to this lib-
eral rule, arbitrators have significant freedom to structure the fact
finding procedure, including to apply the IBA Rules on Taking Evi-
dence. Witnesses, documents, experts and inspections are admis-
sible and often used. The parties, or their officers and employees
may testify. The IBA Rules are increasingly applied, although they
are not often directly cited.

25 Court involvement

In what instances can the arbitral tribunal request assistance from a
court and in what instances may courts intervene?

The arbitral tribunal or either of the parties, with the approval of
the tribunal, may request the competent municipal court to assist
in taking of evidence (article 37 ICAA, rule 31 of the BCCI Arbitra-
tion Rules). Courts may also intervene in the following instances:
to adjudicate on a challenge of an arbitrator or on a request to
terminate the mandate of an arbitrator (article 16 ICAA and article
17(2) ICAA); and to order interim measures in relation to a claim
or evidence (article 9 ICAA).

26 Confidentiality

Is confidentiality ensured?

The ICAA is silent on confidentiality of arbitration proceedings.
Rule 24(5) of the BCCI Arbitration Rules provides that the pro-
ceedings before it are confidential and documents related to the
cases are provided only to the parties. In addition, the Ethical
Rules for Arbitrators provide that they should keep the proceed-
ings confidential. Enforcement proceedings are not confidential.
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Interim measures

27 Interim measures by the courts

What interim measures may be ordered by courts before and after
arbitration proceedings have been initiated?

Before and during the arbitration proceedings, either party may
request courts to impose interim measures in regard to the claim
and the evidence (article 9 ICAA). A request for interim measures
is not considered inconsistent with the arbitration agreement or
waiver of it. The courts may grant a ban to transfer a real estate,
an attachment of moveables and receivables, or any other appro-
priate measure (article 397 of the Civil Procedure Code). Courts
have no exclusivity.

28 Interim measures by the arbitral tribunal

What interim measures may the arbitral tribunal order after it is
constituted? In which instances can security for costs be ordered by
an arbitral tribunal?

Unless otherwise agreed by the parties, the arbitral tribunal may,
at the request of a party, order the other party to take appropriate
measures to preserve the applicant’s rights (article 21 ICAA and
article 28 of the BCCI Arbitration Rules). The provisions give arbi-
trators a wide discretion to grant measures directed at preservation
of evidence, or preservation of status quo, or facilitation of the
enforcement of the award. Tribunals can order interim measures
in a procedural order or an interim award. Since arbitrators have
jurisdiction only over the parties to the dispute and no coercive
powers, the interim measures are not binding on third parties and
are not subject to enforcement by the tribunal. Nevertheless, they
are not toothless. Their disregard might lead to adverse inference,
adverse adjustment of the cost, and liability in damages for the
non-complying party for a breach of the arbitration agreement.
In addition, an interim award related to such measures may be
enforced through the court system.

Awards

29 Decisions by the arbitral tribunal

Failing party agreement, is it sufficient if decisions by the arbitral
tribunal are made by a majority of all its members or is a unanimous
vote required? What are the consequences if an arbitrator refuses to
take part in a vote or sign the award?

Unless otherwise agreed by the parties, the award of the arbitral
tribunal can be rendered by a majority of all its members or, in the
absence of a majority, by the presiding arbitrator (article 39 ICAA,
rule 38(2) of the BCCI Arbitration Rules). If an arbitrator refuses
to sign the award, this does not affect the validity of the award,
provided that the majority of the arbitrators have signed it and
have explained the reason for the missing signature (article 41(2)
ICAA, rule 38(4) of the BCCI Arbitration Rules).

30 Dissenting opinions

How does your domestic arbitration law deal with dissenting
opinions?

The ICCA does not contain specific provisions on dissenting
opinions. However, it is generally accepted that an arbitrator may
prepare and submit a dissenting opinion. Pursuant to rule 38(5)
of the BBCI Arbitration Rules the dissenting arbitrator must sign
the award and note that he is dissenting. Within seven days he
or she must submit in writing a dissenting opinion, which is then
attached to the award. If the dissenting arbitrator fails to submit
his or her opinion within the deadline, he or she is deemed to have
withdrawn it.

Getting the Deal Through - Arbitration 2011
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31 Form and content requirements

What form and content requirements exist for an award?

The arbitral award shall be made in writing, shall state the place
and the date of arbitration, and shall be signed by arbitrators.
It shall also state the reasons for the decision, unless the parties
have agreed otherwise, or it is an award on agreed terms (article
41 ICCA).

The BCCI Arbitration Rules further elaborate that the award
must also state the name of the arbitration court, the names of the
arbitrators, the names of the parties and the other participants in
the case, the subject matter of the dispute and the facts of case (rule
39 of the BCCI Arbitration Rules).

32 Time limit for award

Does the award have to be rendered within a certain time limit under
your domestic arbitration law?

Neither the ICAA nor the Arbitration Rules provide for any time
limits, but it is accepted that the award should be rendered in a
reasonable time.

33 Date of award

For what time limits is the date of the award decisive and for what
time limits is the date of delivery of the award decisive?

The date of the award is not relevant for any time limit. The date
of delivery of the award is relevant for the time limit for interpreta-
tion, correction, supplementation and annulment of the award (see
guestions 38 and 39).

34 Types of awards

What types of awards are possible and what types of relief may the
arbitral tribunal grant?

An arbitral tribunal may render final awards, awards on agreed
terms, partial awards, and interim awards. On procedural issues,
arbitral tribunals render procedural orders.

The ICAA and the BCCI Arbitration Rules do not impose any
limitations on the tribunals in regard to the relief they may grant.
The issue is determined by law applicable to the merits. Under
Bulgarian law, tribunals may grant damages, specific performance
and declaratory awards.

35 Termination of proceedings

By what other means than an award can proceedings be terminated?

Arbitral proceedings are terminated by a procedural order:

« if the claimant defaults (claimant fails to submit a statement of
claim, or fails to remedy the defect in it, and the delay is not
excusable (article 33 ICAA, rule 8(3) of the BCCI Arbitration
Rules));

« if the claimant withdraws its claim, unless the respondent
objects and the arbitral tribunal finds that the respondent has
a legitimate interest in an award being rendered (article 42(1)
ICAA, rule 45(2)(1) of the BCCI Arbitration Rules);

. if the parties have agreed to terminate the proceedings, for
example if they reach a settlement on the dispute that they do
not wish to be incorporated in an award (article 42(2) ICAA),
or if neither of them has undertaken steps to reopen a case that
has been stayed more than six months on their request (rule
45(2)(2) of the BCCI Arbitration Rules); or

. if the arbitral tribunal finds that there is some reason not to
hear the case and render a decision on the merits (article 42(3)
ICAA, rule 45(2)(3) of the BCCI Arbitration Rules).
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36 Cost allocation and recovery

How are the costs of the arbitral proceedings allocated in awards?
What costs are recoverable?

The ICAA is silent on this issue. Pursuant to the BCCI Arbitration
Rules, unless otherwise agreed by the parties, the costs are allo-
cated according to the rule ‘the costs follow the event’ Recover-
able costs include administrative fees, arbitrators’ fees, attorneys’
fees, and other expenses related to the proceedings. The costs must
be reasonable and supported by sufficient proof. Otherwise, the
party will be awarded only the minimal attorneys’ fees set by the
Bulgarian Bar Council.

37 Interest

May interest be awarded for principal claims and for costs and at
what rate?

Pre-award interest depends on the applicable law on the merits.
If Bulgarian law is applicable, arbitrators apply statutory interest
at a rate set by a decree of the Council of Ministers. The interest
has to be requested.

Since the ICAA and the BCCI Arbitration Rules are silent on
post-award interest, in the absence of party agreement, the tribu-
nal has discretion to decide on this issue. In domestic arbitration,
arbitral tribunals award the above-mentioned statutory interest.
Usually, interest on costs is not awarded

Proceedings subsequent to issuance of award

38 Interpretation and correction of awards

Does the arbitral tribunal have the power to correct or interpret an
award on its own or at the parties’ initiative? What time limits apply?

The arbitral tribunal may correct in the award any errors in
computation, typographical errors or obvious factual mistakes,
interpret the award, or render an additional award as to claims
presented in the proceedings but omitted in the award. While the
tribunal may correct the award at the request of each party or
on its own, it may interpret the award or render an additional
award only at a party’s request. The tribunal must give the par-
ties an opportunity to present their observations on the issue. The
time limits for requests for correction, interpretation or additional
award are respectively 60 days, 60 days, and 30 days from receipt
of the award by the applicant (articles 43 and 44 ICAA, rules 42
and 43 of the BCCI| Arbitration Rules).

39 Challenge of awards

How and on what grounds can awards be challenged and set aside?

An award may be set aside on an application to the Supreme Cas-

sation Court on the following grounds:

+ a party was under some incapacity at the time of entering the
arbitration agreement;

+ the arbitration agreement was not entered into in accordance
with or is not valid under the law to which the parties have
subjected it or, failing party agreement, under the ICCA;

« the subject of the dispute is not capable of settlement by arbi-
tration or the award is in conflict with the public policy of the
Republic of Bulgaria;

« the party making the application was not given proper notice
of the appointment of an arbitrator or of the arbitral proceed-
ings, or was unable to take part in the proceedings because of
reasons not attributable to it;

+ the award deals with a dispute not contemplated by or not
falling within the terms of the submission to arbitration, or
contains decisions on matters beyond the scope of the submis-
sion to arbitration; or
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served on the debtor. The proceedings are ex parte. The court only
Update and trends checks that the award has no obvious irregularities on its face, such

As a result of the uncertainties related to the interpretation and
application of the recently adopted Civil Procedure Code, and the
increased number of defaulted debtors precipitated by the financial
crisis, the number of arbitration cases has increased significantly.

As per 1 January 2011 there are no pending investment
arbitrations against Bulgaria.

+ the composition of the arbitral tribunal or the arbitral proce-
dure was not in accordance with the agreement of the parties,
unless such agreement was in conflict with a provision of the
ICAA from which the parties cannot derogate, or, failing such
agreement, was not in accordance with the ICAA (article 47
ICCA).

Due to linguistic and translation issues, the grounds for annulment
of an arbitral award are formulated somewhat differently than the
UNCITRAL Model Law. Nevertheless, they are interpreted and
applied in accordance with its text.

The application must be made within three months of the
service of the award on the applicant. In the case of correction,
interpretation, or supplementation of the award, the period runs
as of the tribunal’s ruling on this issue.

40 Levels of appeal

How many levels of appeal are there? How long does it generally
take until a challenge is decided at each level? Approximately what
costs are incurred at each level? How are costs apportioned among
the parties?

A decision on a set-aside application cannot be appealed. If no
extraordinary circumstances arise, the challenge is usually decided
within several months. The court charges are determined at the
court’s discretion (article 71 of the Civil Procedure Code). The
minimum attorneys'’ fees are 2 per cent of the awarded sum. The
costs are allocated in accordance with the outcome of the case.

41 Recognition and enforcement

What requirements exist for recognition and enforcement of
domestic and foreign awards, what grounds exist for refusing
recognition and enforcement, and what is the procedure?

The competent court for recognition and enforcement of domestic
and foreign awards is Sofia City Court.

An application for enforcement of a domestic award must be
accompanied by a copy of the award and evidence that it was

as if it is not signed, and issues an enforcement order.

Foreign awards that do not fall in the scope of an international
convention are recognised and enforced in accordance with arti-
cles 118 to 122 of the Code of Private International Law. Foreign
awards that fall in the scope of an international treaty are enforced
according to the applicable treaty. In the case of the New York
Convention or the European Convention, the application must
be accompanied by duly authenticated originals, or duly certified
copies of the arbitral award and the arbitration agreement. If these
documents are not in Bulgarian, an official translation must be
submitted. The proceedings are adversarial with participation of
both parties, and end with a court decision granting or refusing
recognition. The decision is subject to two levels of appeal, the
second one by leave. After it has entered into force, the Sofia City
Court, at the request of the claimant, will issue an enforcement
order.

The grounds for refusal of recognition are those listed in article
V of the New York Convention. There are no indications suggest-
ing that Bulgarian courts apply the New York Convention in an
internationally unacceptable manner.

42 Enforcement of foreign awards

What is the attitude of domestic courts to the enforcement of foreign
awards set aside by the courts at the place of arbitration?

Bulgaria has no domestic law that is more favourable than the
New York Convention and allows the enforcement of an award
set aside at the seat of the arbitration. However, if the parties to
such an award are from states that are parties to both the New
York Convention and European Convention, the award could be
enforced. Pursuant to article VIl of the New York Convention,
the applicant may rely on more favourable international conven-
tion, and the European Convention permits the enforcement of
annulled awards.

43 Cost of enforcement

What costs are incurred in enforcing awards?

The court charges for recognition of a foreign award are 0.4 per
cent of the sum awarded, but not less than e50, plus 10 Bulgarian
levs for the enforcement order. Half of these charges are collected
for an appeal. The court charges for issuance of an enforcement
order on a domestic award are 0.2 per cent of the sum awarded
but not less than e50. The minimum attorneys’ fees amount to 2
per cent of the awarded sum.
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Other

44 Judicial system influence

What dominant features of your judicial system might exert an
influence on an arbitrator from your country?

The provisions for collecting of evidence under the Civil Procedure
Code often influence Bulgarian arbitrators. This means preference
for documents over witness testimony, tribunal-appointed expert
witnesses over party appointed expert witnesses, direct examina-
tion of witnesses over written statements by them, and limited
orders for production of well identified and clearly relevant docu-
ments over US-style discovery.

www.gettingthedealthrough.com

45 Regulation of activities

What particularities exist in your jurisdiction that a foreign
practitioner should be aware of?

Citizens of the European Union, Switzerland, the US, Canada,
Australia and most Latin American states do not need a visa.
Foreign attorneys participating in international arbitration do not
need a work permit and are not subject to the rules of the Bulgar-
ian Bar Council. Rules relating to direct and indirect taxes change
frequently and should be checked beforehand.
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